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Sexual !.a..s.:. ent of Women at the Work Place 
Introduction 


Sexual harassment, an insidious form of violence against women, is 
common to all cultures. The stories are strikingly similar from country to 
country; only the names and the places change. Sexual harassment can 
take a variety of forms. It includes both physical violence and subtle forms 
of non-physical violence such as emotional and psychological harm or 
suffering to women, including economic and professional injuries. Like other 
forms of violence, sexual harassment at the work place is a demonstration 
of power and control, and above all it exemplifies a form of gender 
discrimination or gender inequality. 


Examples of sexual harassment from around the world have shown 
that the elimination of this problem is a difficult task. Women often fear 
retribution if they report inappropriate conduct. Hence they rarely report 
instances of sexual harassment. The victims are ashamed or embarrassed 
about their experiences and they feel that their claims will not be taken 
seriously. Even if a woman does report sexual harassment, it is often difficult 
to prove the occurrence of sexual harassment due to lack of circumstantial 
evidence and witnesses unwilling to testify in support of the victim. This is 
because either the conduct occurs when the two parties are alone or other 
employees are afraid of jeopardizing their own jobs. Employers too, often 
fail to treat the problem of sexual harassment seriously or appropriately. 
Often organizations do not take measures for prevention of sexual 
harassment at their premises until it becomes unbearable for some of their 
female employees or another crisis arises. 


This booklet provides a general understanding of the problem of sexual 
harassment of women at the work place, the existing international 
safeguards, the legal approaches adopted by different countries, the Indian 
approach to the problem and the initiatives taken by the National Human 
Rights Commission (NHRC). 


Protection Against Sexual Harassment in International Law 


In countries that provide legal protection against sexual harassment, 
two types of conduct in work place have generally been prohibited: 


1. Quid pro quo sexual harassment, and 
2. Harassment that creates a hostile work environment. 


1. Quid pro quo Sexual Harassment 


Quid pro quo is a Latin phrase meaning ‘something for something’. 
Quid pro quo sexual harassment refers to a demand of sexual favour and 
the threat of adverse job consequences if the demand is refused. 


To establish a prima facie case of quid pro quo sexual harassment, 
a plaintiff must show that: 


1. the employee belongs to a protected class: 


2. the employer subjected the employee to unwelcome conduct in the 
form of sexual advances or requests for sexual favours: 


3. the harassment was based upon sex; and 


4. the employee’s acceptance or rejection of the harassment was an 
express or implied condition to the receipt of a job benefit or the 
cause of a tangible job detriment. 


If a plaintiff ina sexual harassment case is able to establish each of 
the above elements, then the burden to prove otherwise shifts to the employer. 
If the employer is able to provide a legitimate reason for its actions, the 
employee must then establish that the reasons provided by the employer 
are not the real reasons for the employment decision and are merely a 
pretext for unlawful discrimination. 


2. Hostile Work Environment Sexual Harassment 


Sexual harassment also occurs when an individual experiences 
unwelcome sexual advances, requests for sexual favours, or other verbal or 
physical conduct of a sexual nature where such conduct has the purpose 
or effect of unreasonably interfering with that individual’s work performance 
or creating an intimidating, hostile, or offensive working environment. To 
establish a prima facie case of sexual harassment based on hostile work 
environment, a plaintiff must show that: 


1. the plaintiff belongs to a protected class: 


2. the plaintiff was subjected to unwelcome sexual harassment; 
3. the harassment was based on sex: 


4. the harassment affected a term, condition, or privilege of employment; 
and 


J. the employer knew or should have known the conduct was occurring. 


The United Nations and other international organizations have all 
recognized that women’s rights are human rights, and that violence against 
women is a violation of the human rights of women. These organizations 
have specifically condemned sexual harassment in a series of international 
instruments as a prohibited form of violence against women. As sexual 
harassment violates the right to just and favourable conditions of work, this 
fact has been recognized by the United Nations in the Universal Declaration 
of Human Rights (UDHR), the International Covenant on Economic, Social 
and Cultural Rights (ICESCR) and the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW). In addition, a 
government's failure to provide an effective remedy to the victims of sexual 
harassment violates the right to an effective remedy for the violation of 
fundamental human rights guaranteed by the International Covenant on Civil 
and Political Rights (ICCPR) and the UDHR. 


As such the United Nations has emphasized the responsibility of 
member states to create conditions that protect the human rights of 
individuals and in particular of women in public and private life, and has 
acknowledged that governments may be made responsible for inaction in 
the face of human rights abuses by private actors just as they are for abuses 
committed by state actors. This express condemnation of human rights 
violations commonly experienced by women reflects a growing recognition 
in the international community that the traditional human rights work of 
international organizations and non-governmental organizations, largely 
ignored the experiences of women by focusing mainly on violations of civil 
and political rights. 


Notwithstanding the serious limitations in these documents with 
respect to sexual harassment the strong international condemnation of 
sexual harassment may provide the necessary legitimacy to people at large 
working to adopt national legislations to prohibit sexual harassment in 
countries that have not yet addressed the problem. 


The following paragraphs look into a few of the prominent United 
Nations Conventions, which address the issue of sexual harassment. 


The United Nations Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) 


The CEDAW, adopted by the United Nations in 1979, does not 
categorically mention violence against women or sexual harassment. It does, 
however, prohibit discrimination in employment. Article 11 states: 


“States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of employment in order to ensure, 
on a basis of equality of men and women, the same rights, in particular: 


a) The right to work as an inalienable right of human beings; 
b) The right to the same employment opportunities.,... 
f) The right to protection of health and to safety in working conditions,..." 


The CEDAW has created a Committee on the Elimination of 
Discrimination Against Women to monitor states parties’ implementation 
of the Convention (Article 17). States parties to CEDAW, as per Article 18, 
are required to submit a report to the Committee within a year of ratifying or 
acceding to the Convention and, thereafter, they must submit additional 
reports every four years and when specifically requested by the Committee. 


In 1992, the Committee issued General Recommendation 19, 
which addresses violence against women and sexual harassment in 
employment. It notes, “equality in employment can be seriously impaired 
when women are subjected to gender specific violence, such as sexual 
harassment in the work place” (Para 17). General Recommendation 19 
recognizes both quid pro quo sexual harassment and hostile work 
environment sexual harassment as forms of discrimination. Sexual 
harassment is defined to include “such unwelcome sexually determined 
behaviour as physical contact and advances, sexually coloured remarks, 
showing pornography, and sexual demands, whether by words or actions” 
(Para 18). This conduct is identified as discriminatory when a woman has 
reasonable grounds to believe that her objection would result in adverse 

employment action or it creates a hostile working environment. 


General Recommendation 19 also recognizes that sexual 
harassment may constitute a health and safety problem. It calls on states 
parties to implement effective procedures for filing complaints and remedies, 
including compensation, for sexual harassment. Needless to mention, states 
parties are also encouraged to include information about sexual harassment 
and measures to protect women from sexual harassment in the work place 
in their reports to the Committee. 


General Recommendation 19 recognizes that gender-based 
violence, “....that is directed against a woman because she is a woman or 
that affects women disproportionately,” includes acts that inflict physical, 
mental, or sexual harm or suffering as well as threats of such acts or coercion 
(Para 6). The Committee recommends that states parties take all legal and 
other measures necessary, including preventive measures, penal sanctions, 
and compensatory provisions to protect women against sexual harassment 
in the work place. General Recommendation 19, although not technically 
binding, is important because it represents a consensus opinion of the 
Committee that sexual harassment is an impediment to equali.y in the 
work place and that it is the obligation of states parties to take actions to 
eliminate it. 


Sexual harassment is an egregious form of employment discrimination. 
lt comprises the health and safety of women workers.States parties to the 
CEDAW that do not have laws protecting women against sexual harassment 
are in violation of their obligations under the Convention to prohibit 
discrimination in employment, to provide equal opportunity, and to protect 
the health and safety of women workers. 


The Nairobi Forward Looking Strategies for the Advancement of 
Women 


The Nairobi Forward Looking Strategies for the Advancement of Women 
adopted in July 1985 was the first United Nations document to directly 
address the issue of sexual harassment. It states: 


“The working conditions of women should be improved in all formal 
and informal areas by the public and private sectors. Occupational health 
and safety and job security should be enhanced and protective measures 
against work-related health hazards effectively implemented for women and 
men. Appropriate measures should be taken to prevent sexual harassment 


on the job or sexual exploitation in specific jobs, such as domestic service. 
Appropriate measures for redress should be provided by governments and 
legislative measures guaranteeing these rights should be enforced. In 
addition, Governments and the private sector should put in place mechanisms 
to identify and correct harmful working conditions” (Para 139). 


It further states that governments should recognize and enforce the 
rights of young women to be free from sexual violence, sexual harassment 
and sexual exploitation. Particular attention should also be given to sexual 
harassment and exploitation in employment, especially those areas of 
employment such as domestic service, where sexual harassment and 
exploitation are most prevalent (Para 287). 


The Forward Looking Strategies do not, however, identify sexual 
harassment as a human rights violation or as a form of discrimination or 
violation against women. 


The Vienna Declaration and Programme of Action 


At the World Conference on Human Rights in Vienna in 1993, 
immense progress was made in the recognition of women’s human rights 
with the adoption of the Declaration and Programme of Action. The 
Programme of Action recognizes that the “human rights of women and of 
the girlchild are inalienable, integral and indivisible part of universal human 
rights.” This document articulates that the “full and equal participation of 
women in political, civil, economic, social and cultural life, at the national, 
regional and international levels, and the eradication of all forms of 
discrimination on grounds of sex,” are priorities of the international community 
(Para 18). 


The Vienna Declaration, 1993, recognizes that sexual harassment is 
a practice incompatible with human dignity. It stresses the importance of 
working towards the elimination of violence against women in “public and 
private life.” The Programme of Action includes specific provisions 
condemning sexual harassment: 


“Gender-based violence and all forms of sexual harassment and 
exploitation, including those resulting from cultural prejudice and international 
trafficking, are incompatible with the dignity and worth of human person, 
and must be eliminated. This can be achieved by legal measures and through 


national action and international cooperation in such fields as economic 
and social development, education, safe maternity and health care, and 
social support” (Para 18). 


The World Conference on Human Rights further called upon the General 
Assembly to adopt the draft Declaration on Violence Against Women and 
urged States to combat violence against women in accordance with its 
provisions. 


The Vienna Declaration thus reflects a new understanding that violence 
against women, including sexual harassment, is a violation of women’s 
human rights and that this violence should be examined within the context 
of human rights standards and gender discrimination. 


Declaration on the Elimination of Violence Against Women 


Subsequent to the Vienna Declaration, the General Assembly adopted 
the Declaration on Elimination of Violence Against Women (DEVAW). 
DEVAW condemns violence against women, including sexual harassment, 
as a violation of the fundamental human rights of women. 


Violence against women is defined broadly to include all forms of 
private and public violence. Article 2 of DEVAW states that violence against 
women encompasses: 


“Physical, sexual and psychological violence occurring within the 
general community, including rape, sexual abuse, sexual harassment and 
intimidation at work, in educational institutions and elsewhere, trafficking in 
women and forced prostitution.” 


Article 3 of the Declaration enumerates the human rights and 
fundamental freedoms to which women are entitled. Some of these are: 
¢ The right to equal protection under the law: 
- The right to be free from all forms of discrimination: 


- The right to the highest standard attainable of physical and mental 
health; 


- The right to just and favourable conditions of work: 


- The right not to be subjected to torture, or other cruel, inhuman or 
degrading treatment or punishment. 


Article 4 of the DEVAW calls on the member states of the United 
Nations to: 


- Exercise due diligence to prevent, investigate and, in accordance 
with national legislation, punish acts of violence against women, 
whether those acts are perpetrated by the State or by private persons. 


- Develop penal, civil, labour and administrative sanctions in domestic 
legislation to punish and redress wrongs caused to women who are 
subjected to violence; women who are subjected to violence should 
be provided with access to the mechanisms of justice and, as provided 
for by national legislation, to just and effective remedies for the harm 
that they have suffered; States should also inform women of their 
rights in seeking redress through such mechanisms. 


At the time of adoption, DEVAW contained the strongest language 
ever used by General Assembly to condemn violence against women, 
including sexual harassment. It, however, fails to define sexual harassment 
or provide specific recommendations for addressing this problem. 


Beijing Declaration and Platform for Action 


The Beijing Declaration and Platform for Action, adopted in 1995 at 
the United Nations Fourth World Conference on Women, also condemns 
sexual harassment of women. It defines violence against women in a 
language similar to the DEVAW. 


It declares that violence against women is an obstacle to the 
achievement of the objectives of equality, development and peace as it 
violates and impairs or nullifies the enjoyment by women of their human 
rights and fundamental freedoms. 


Paragraph 121 of the Beijing Declaration concedes that the lack of 
documentation and research on domestic violence, sexual harassment and 
violence against women and girls in private and in public, including the work 
place, impedes efforts to design specific intervention strategies. It also states 
that experience in a number of countries has shown that women and men 


can be mobilized to overcome violence in all its forms and that effective 
public measures can be taken to address both the causes and the 
consequences of violence. 


Paragraph 126 and Paragraph 127 of the Declaration further gives 
details of the integrated measures that need to be taken by the governments, 
including local governments, and community organizations, non- 
governmental organizations, educational institutions, the public and private 
sectors, particularly enterprises, and the mass media, to prevent and 
eliminate violence against women. This includes developing programmes 
and procedures to eliminate sexual harassment and other forms of violence 
against women in all educational institutions, work places and elsewhere. 


With respect to women in paid work, Paragraph 163 of the Declaration 
States that the experience of sexual harassment is an affront to a worker’s 
dignity and prevents women from making a contribution commensurate with 
their abilities. Paragraph 180 (c) necessitates governments, employers, 
employees, trade unions and women’s organizations to enact and enforce 
laws and develop work place policies against gender discrimination in the 
labour market, especially on issues relating to discriminatory working 
conditions and sexual harassment. 


Paragraph 209 (j) stresses the need for the development of improved 
gender-disaggregated and age-specific data on the victims and perpetrators 
of all forms of violence against women, such as domestic violence, sexual 
harassment, rape, incest and sexual abuse, and trafficking in women and 
girls, as well as on violence by the agents of the State. 


This document thus creates a minimum acceptable standard for all 
States to achieve in relation to protection of women against sexual 
harassment at the work place. However, like previous United Nations 
documents, this too fails to provide a detailed definition of sexual to. 
ora mechanism to address the problem. 


Regional Organizations 
The European Union 


The European Union has been the most active international 
organization in defining the specific obligations of its member countries to 


provide legal protections against sexual harassment. Through a series of 
recommendations and resolutions, the Council of Ministers, the European 
Parliament and the European Commission have developed a comprehensive 
definition of sexual harassment and enumerated specific steps that member 
States can take to work towards the elimination of sexual harassment. 
According to the Council, the European Parliament and the Commission, 
sexual harassment constitutes a breach of the principle of equal treatment 
and is an affront to the dignity of women and men at work. 


In 1990, the Council of Ministers adopted the Resolution on the 
Protection of the Dignity of Women and Men at Work. The Resolution affirms 
that sexual harassment is unacceptable and violates the protection of the 
dignity of women and men at work: 


“whereas unwanted conduct of a sexual nature,.....is unacceptable 
... f(a) such conduct is unwanted, unreasonable and offensive to the recipient: 
(D) a person’s rejection of, or submission to, such conduct on the part of 
employers or workers (including superiors or colleagues) is used explicitly 
or implicitly as a basis for a decision which affects that person’s access to 
vocational training, access to employment, continued employment, 
promotion, salary or any other employment decisions; and/or (c) such 
conduct creates an intimidating, hostile or humiliating work environment for 
the recipient;.....” 


The Resolution requires member states to develop information and 
awareness raising campaigns for employers and workers besides developing 
appropriate positive measures in accordance with national legislation in the 
public sector which may serve as an example to the private sector. 


The European Commission also developed a detailed Code of Practice 
on Measures to Combat Sexual Harassment. This Code of Practice provides 
practical guidance to employers, trade unions and employees to clamp 
down on sexual harassment, and ensures that adequate procedures are 
readily available to deal with the problem and prevent its recurrence. Besides, 
it encourages men and women to respect one another’s integrity. 


Further, it sets out recommendations to employers for prevention of 
sexual harassment which include training for managers and supervisors as 
an important means of combating sexual harassment and developing clear 
and precise practical guidance on how to deal with this problem. 
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However, the measures taken by the European Union relating to sexual 
harassment are not binding on its member states. These measures only 
_ provide a more detailed recommendation for addressing the problem than 
previous international documents have provided. 


Organization of American States 


In June 1994, the Organization of American States (OAS) adopted 
the Inter-American Convention on the Prevention, Punishment and Eradication 
of Violence Against Women. This Convention is the first binding regional 
instrument to directly address violence against women. In order to protect 
the right of every woman to be free from violence, the Convention requires 
the States Parties to include in their national reports to the Inter-American 
Commission of Women information on measures adopted to prevent and 
prohibit violence against women, and to assist women affected by violence, 
as well as report any difficulties they observe in applying those measures, 
and the factors that contribute to violence against women (Article 10). 
Moreover, the Convention is also noteworthy as Article 12 provides a 
mechanism by which any person or group of persons, or any non - 
governmental entity legally recognized in one or more member states of the 
Organization, may lodge petitions with the Inter-American Commission on 
Human Rights containing denunciations or complaints of violations of this 
Convention by a State Party. 


Article 2 of the Convention states that violence against women shall 
be understood to include physical, sexual and psychological violence that 
occurs in the community and is perpetrated by any person, including, among 
others, rape, sexual abuse, torture, trafficking in persons, forced prostitution, 
kidnapping and sexual harassment in the work place, as well as in 
educational institutions, health facilities or any other place. 


The commitment of States to provide a legal remedy to women victims 
of violence (Article 7) is especially significant for victims of sexual 
harassment. Often, itis seen that, a perpetrator’s conduct happens to have 
debilitating consequences for victims but does not constitute physical 
assault or some other commonly recognized form of unlawful conduct. This 
aspect has been taken care of by this Convention. 


The Convention also states the need for public education, research, 
and specific programmes to eliminate the problem of sexual harassment. 


11 


Sexual Harassment Laws Around the World 


It is essential that every nation develops a legal mechanism — be it 
penal, civil, labour or some kind of administrative sanctions in their respective 
national legislations so as to provide women access to justice besides just 
and effective remedies for the harm that they have suffered. 


Most countries do not provide legal protection against sexual 
harassment at the work place. Generally the countries that provide legal 
protection for sexual harassment, except for United States and Great Britain, 
developed the laws in the 1980s and the 1990s. Legal protection against 
sexual harassment can take the form of laws prohibiting discrimination, 
labour laws, or criminal laws. In addition some courts have also applied 
traditional tort laws to obtain redressal for sexual harassment in the work 
place. 


Some countries like Philippines, Russia and France have expressly 
codified sexual harassment as a separate criminal offence, which in extreme 
cases could also include rape and other forms of sexual assault. In Japan 
women have sought recourse under tort laws. Some countries have provisions 
in their labour codes that prohibit sexual harassment. For example, in Spain, 
sexual harassment is prohibited under the Worker’s Charter. New Zealand 
provides a detailed statutory framework prohibiting sexual harassment in 
its Labour Code. It is generally felt that labour codes prohibiting sexual 
harassment at the work place may be the most effective method of holding 
employers and harassers accountable for sexual harassment. 


Itis also essential that legal provisions in the national laws of countries 
must be combined with the efforts of individual employers to eliminate sexual 
harassment at the work place by developing appropriate employment policies 
which clearly state that sexual harassment will not be tolerated at the work 
place. Besides, every establishment should organize awareness 
programmes and develop training strategies to prevent sexual harassment 
of women at the work place. 


Sexual Harassment of Women at the Work Place in India 
The Constitution of India provides equal opportunities for both men 


and women workers. However, in reality women in India are often subject to 
severe discrimination at the work place. Cases of sexual harassment at the 
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work place are on arise in India due to societal forces encouraging power- 
based relationship between men and women, besides the low economic 
status of women. 


Women who are victims of sexual harassment at the work place 
have in extreme cases even quit their jobs. However, most women ignore 
sexual harassment, hoping that it would be a one-time incident or avoid the 
harasser or avoid going to places where the harasser could be. This affects 
her work performance. She may also shield herself by seeking protection of 
a senior or a powerful person within or outside her work place, which in 
some Cases may also prove to be disadvantageous to the victim. There are 
very few women who make a formal protest in the organisation against the 
harasser. 


Women do not report cases of sexual harassment for fear of losing 
employment or due to threats from the harasser. In many cases they might 
feel embarrassed, helpless and powerless. The victim might also feel that 
she could have misunderstood the situation or might blame herself for the 
Situation. There might be a lack of family support too. Also women might 
not complain as they do not trust the system or feel that their reporting will 
not change the system anyway. 


Constitutional Protection in India 


Sexual harassment of any woman at the work place is a gross violation 
of Fundamental Rights guaranteed under Part III of the Constitution of India. 
Each such incident results in violation of the fundamental rights of ‘Gender 
Equality’ and the ‘Right to Life and Liberty’. Itis a clear violation of the rights 
under Articles 14, 15 and 21 of the Constitution. One of the logical 
consequences of such an incident Is also the violation of the victim’s 
fundamental right under Article 19 (1)(g) “to practice any profession or to 
carry out any occupation, trade or business”. Such violations therefore attract 
the remedy under Article 32 for the enforcement of these fundamental rights 
of women. The fundamental right to carry out any occupation, trade or 
profession depends on the availability of a “safe” working environment. Various 
Supreme Court judgments have also time and again emphasized that right 
to life means right to life with dignity. Apart from the above, Article 42 also 
provides for just and humane conditions of work and maternity relief. 


India is also a party to various international conventions and human 
rights instruments aimed at securing the ‘Rights of Women’. Key amongst 
them is the CEDAW adopted by the United Nations in 1979 which was 
ratified by the Government of India in the year 1993 with some reservations. 
At the Fourth World Conference on Women in Beijing, the Government of 
India had also made an official commitment to formulate and operationalize 
a national policy on women which will continuously guide and inform action 
at every level and in every sector; to set up a Commission for Women's 
Rights to act as a public defender of women’s human rights and to 
institutionalize a national level mechanism to monitor the implementation 
of the Platform for Action. Therefore, it becomes mandatory on the part of 
the State to protect women who are subjected to sexual harassment. 


The Domestic Law on Sexual Harassment 


The /ndian Penal Code (1860), which contains laws for punishment of 
offences committed within India, lacks specific provisions to deal with 
instances of sexual harassment of women at the work place. Except for 
certain sections in the /ndian Penal Code such as Section 294 ( obscene 
acts and songs) , Section 354 ( assault or criminal force to woman with 
intent to outrage her modesty), Section 375 (rape), Section 509 (word, 
gesture or act intended to insult the modesty of a woman) etc. and the 
relevant provisions of the Acts like the /ndustrial Disputes Act, 1947; 
Factories Act, 1948; Plantation Labour Act, 1951; Mines Act, 1952; Maternity 
Benefit Act, 1961; Beedi and Cigar Workers (Conditions of Employment) 
Act, 1966; Equal Remuneration Act, 1976; Indecent Representation of 
Women (Prohibition) Act, 1987; Delhi Prohibition of Eve- Teasing Act, 1988; 
etc., there does not exist any specific complaint mechanism system to 
deal with cases of sexual harassment of women at the work place. As 
such, any woman who is victimized has no recourse but to take shelter 
under the /ndian Penal Code. 


The Vishaka Judgment 


It was only in August 1997 that a landmark Supreme Court judgment 
Vishaka v. State of Rajasthan (1997 VII AD S.C. 53) recognized sexual 
harassment of woman atthe work place as a human rights violation, keeping 
in view India’s obligations under CEDAW and other human rights 
instruments. 
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This judgment laid down detailed guidelines and norms keeping in 
mind the definition of ‘human rights’ in Section 2 (d) of the Protection of 
Human Rights Act, 1993. \t further paved the way for setting up a complaints 
mechanism system, which makes it mandatory for every organization, 
government, private, industrial or educational to have a sexual harassment 
Complaints Committee. 


In the absence of enacted law to provide for the effective enforcement 
of the basic human right of gender equality and guarantee against sexual 
harassment and abuse, more particularly against sexual harassment at 
work places or institutions, the Vishaka guidelines are to be treated as the 
law under Article 141 of the Constitution which states that the law declared 
by the Supreme Court shall be binding on all courts. It thus becomes 
necessary and expedient for employers in work places as well as other 
responsible persons or institutions to observe Vishaka guidelines to ensure 
the prevention of sexual harassment of women at work places. 


The Supreme Court also held that it is necessary for employers in 
work places as well as other responsible persons or institutions to observe 
certain guidelines to ensure the prevention of sexual harassment of women: 


i. Definition of Sexual Harassment 


The Vishaka judgment states that sexual harassment includes such 
unwelcome sexually determined behaviour (whether directly or by implication) 
as: 

a) physical contact and advances; 


b) ademand or request for sexual favours: 

C) sexually coloured remarks; 

d) showing pornography; 

e) any other unwelcome physical, verbal or non-verbal conduct of sexual 
nature. 


The Court further stated that an act would be considered as ‘sexual 
harassment if the victim: 


1) apprehends in relation to her employment or work, whether she is 
drawing salary, or honorarium or voluntary, whether in Government, 


ho 


public or private enterprise and such conduct is humiliating and would 
result in health and safety problems; 


Re 


feels that her objection would disadvantage her in connection with her 


employment or work including recruitment, promotion, or create a 
hostile working environment or result in adverse consequences. 


Physical contact and advances could include ‘accidentally brushing 
against a woman's body, unwelcome touching, hugging and leaning 
over, sexual assault, stalking or any other physical conduct which 
is unwelcome. 


Demand or request for sexual favours may involve a conduct wherein 
the victim is forced to submit to sexual favours and has reasonable 
grounds to believe that her objection might result in adverse 
consequences in connection with her employment or work including 
recruitment or promotion. 


_ Sexually coloured remarks’, perhaps the most common form of 


sexual harassment at the work place includes sexually coloured / 
insulting graffiti, inappropriate invitations, obscene phone calls, wolf 
whistles, etc. 


Display of pornography at the work place is another common form 
of harassment that women face. Women often encounter situations 
where pornographic materials like sexually explicit letters, or 
pictures are displayed at their work place, in washrooms, etc., 
which are humiliating and embarrassing for all women. 


Other forms of verbal or non-verbal conduct could be leering, 
inappropriate invitations, obScene phone calls, etc. which is 
unwelcome. 


li. Preventive Steps 


All employers or persons in charge of work place whether in public or 
private sector are required to take the following appropriate steps to prevent 
sexual harassment: 


(a) Express prohibition of sexual harassment at the work place should 
be notified, published and circulated in appropriate ways. 


(b) The Rules/Regulations of Government and Public Sector bodies relating 
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to conduct and discipline should include rules/regulations prohibiting 
sexual harassment and provide for appropriate penalties in such rules 
against the offender. 


(c) As regards private employers steps should be taken to include the 
aforesaid prohibitions in the standing orders under the /ndustrial 
Employment (Standing Orders) Act, 1946. 


(d) Appropriate work conditions should be provided in respect of work, 
leisure, health and hygiene to further ensure that the environment is 
not hostile towards women at work places and no woman employee 
should have reasonable grounds to believe that she is disadvantaged 
in connection with her employment. 


iii. Criminal Proceedings 


Where sexual harassment amounts to a specific offence under the 
Indian Penal Code or under any other law, the employer is required to initiate 
appropriate action in accordance with law by making a complaint with the 
appropriate authority. 


The employer is also required to ensure that victims, or witnesses are 
not victimized or discriminated against while dealing with complaints of sexual 
harassment. The victim of sexual harassment should have the option to 
seek the transfer of the perpetrator or their own transfer. 


iv. Disciplinary Action 


Where sexual harassment amounts to misconduct in employment as 
defined by the relevant service rules, appropriate disciplinary action should 
be initiated by the employer in accordance with those rules. 


v. Complaint Mechanism 


Whether or not such conduct constitutes an offence under law or a 
breach of the service rules, an appropriate complaint mechanism should be 
created in the employer's organization for redress of the complaint made by 
the victim. Such a complaint mechanism should ensure time bound treatment 
of complaints. 
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vi. Complaints Committee 


The complaint mechanism, referred to above, should be adequate to 
provide, where necessary, a Complaints Committee, a special counsellor or 
other support service, including the maintenance of confidentiality. 


The Complaints Committee should be headed by a woman and not 
less than half of its members should be women. 


Further, to prevent the possibility of any pressure or influence from 
senior levels, such Complaints Committee should involve a third party, either 
an NGO or other body that is familiar with the issue of sexual harassment. 


The Complaints Committee is required to submit an annual report to 
the Government department concerned of the complaints and action taken 
by them. The employers and person in charge are also required to report on 
the compliance with the aforesaid guidelines including on the reports of the 
Complaints Committee to the Government department. 


vii. Workers’ Initiative 

Employees should be allowed to raise issues of sexual harassment 
at workers’ meeting and in other appropriate forum and it should be 
affirmatively discussed in the Employer-Employee Meetings. 
viii. Awareness Generation 

Awareness of the rights of female employees in this regard should be 
created by prominently notifying the guidelines (and appropriate legislation 
when enacted on the subject) in a suitable manner. 
ix. Third Party Harassment 

Where sexual harassment occurs as a result of an act or omission by 
any third party or outsider, the employer and person in charge should take 
all steps necessary and reasonable to assist the affected person in terms of 
support and preventive action. 


x. Steps to be taken by the Government 


The Central/State Governments have been requested to consider 
adopting suitable measures including legislation to ensure that the guidelines 
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laid down in the Vishaka judgment are also observed by the employers in 
Private Sector. 


Further, the judgment states that these guidelines will not prejudice 
any rights available under the Protection of Human Rights Act, 1993. 


Accordingly, the Supreme Court directed that the above guidelines 
and norms should be strictly observed in all work places for the preservation 
and enforcement of the right to gender equality of working women. These 
directions would be binding and enforceable in law until a suitable legislation 
is enacted. 


Further the Supreme Court in Apparel Export Promotion Council v. 
A.K Chopra (1999 (1) SCC 759) stated that: 


* Sexual harassment can take place even if there is no physical contact. 


* Witness or documentary evidence is not always necessary to prove a 
sexual abuse charge. 


* Ifthe evidence provided by the victim inspires confidence, the court 
would be obliged to rely on it. Ordinarily no sympathy would be shown 
in favour of the superior officer. 


Amendment to the Government Rules 


Pursuant to the Vishaka judgment, the Central Civil Services (Conduct) 
Rules 1964, were amended in 1998 to incorporate Rule 3-C which prohibits 
sexual harassment of working women. It states that: 


1) No government servant shall indulge in any act of sexual harassment 
of any woman at her work place. 


2) Every government servant who is incharge of a work place shall take 
appropriate steps to prevent sexual harassment to any woman at 
such work place. 


Though not mentioned categorically, this rule invariably applies to all 
women, whether working in a government set up or coming in contact with a 
government office/officials. 


Presently a woman, in case of sexual harassment at the work place 
can either approach the Complaints Committee at her work place, or in the 
absence of it, may file a First Information Report (FIR) against the harasser 
with the Police Station under whose jurisdiction the work place falls. The 
police would thereafter take measures under the relevant sections of the 
Indian Penal Code, which have already been mentioned above. Such a 
procedure is extremely time consuming and it may take years for a woman 
to get justice. 


The other option available to her is to approach a non-governmental 
organisation that will then fight on her behalf or she may approach the National 
Commission for Women or the National Human Rights Commission. 


Initiatives of the National Human Rights Commission 


The National Human Rights Commission receives a number of 
complaints alleging sexual harassment at the work place. Hence the 
Commission considered it essential not only to deal with the individual 
complaints and provide redressal in those instances, but also to take up the 
issue of sexual harassment at the work place seriously. 


The Commission observed that the guidelines issued by the Supreme 
Court in its landmark judgment in the case of Vishaka v. State of Rajasthan 
were not being implemented adequately, whether in institutions under the 
public sector or the private sector. Many of them had not set up the Complaints 
Committees required under the judgment, to deal with complaints of sexual 
harassment at the work place. 


In order to consider and clarify these issues the Commission convened 
meetings with various departments of the Government of India like the 
Department of Personnel and Training (DOPT), educational departments/ 
institutions like the Department of Secondary and Higher Education, 
Department of Elementary Education and Literacy of the Ministry of Human 
Resource Development, University Grants Commission (UGC), Central Board 
of Secondary Education (CBSE), Directorate of Education, National Capital 
Territory (NCT) of Delhi, etc. besides meetings with the legal fraternity. 


Follow-up with the Department of Personnel and Training (DOPT) 


A meeting was convened by the Commission with the Secretary, 
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DOPT on 1 March 2001 to discuss the exact role of the Complaints Committee 
in government departments/ Public Sector Undertakings (PSUs) as envisaged 
by the Supreme Court in the Vishaka judgment. The decisions taken in the 
meeting were as follows: 


Ve 


The findings of the Complaints Committee in all matters pertaining to 
sexual harassment at the place of work should be considered as final 
against the delinquent official as this would lead to early decision on 
the sensitive issue and save the victim from undue harassment. For 
this purpose, the inquiry conducted by the Complaints Committee 
should be deemed to be the inquiry conducted in a departmental inquiry 
under the disciplinary proceedings drawn up against the delinquent 
official. 


. The composition of the Complaints Committee should conform to the 


Supreme Court guidelines in the Vishaka case. The Complaints 
Committee should be a permanent body available to the employees 
and not a committee constituted to consider a given complaint only. 


. The overall mechanism of the Complaints Committee should be based 


on the principle of natural justice so that fair and just inquiry is 
conducted against the delinquent officer. 


. Toachieve the above, it was suggested that suitable amendments be 


carried out in the Central Civil Services (Classification, Control and 
Appeal) Rules, 1965 by the DOPT in addition to the notifications 
already issued by them. 


. It was suggested that themes, based on the important guidelines 


prescribed by the Supreme Court in the Vishaka case be displayed 
at prominent places for raising awareness amongst employees, as 
also for alerting them about the seriousness of the employers towards 
the issue of sexual harassment at the work place. 


. It should be made clear to the employers that while setting up the 


complaints mechanism, the complainant is not penalized in any way 
for filing the complaint. 


. Itwas agreed that the NHRC would send a list of Ministries and PSUs 


who have not yet set up the Complaints Committee in their respective 
Departments to the Secretary, DOPT for necessary follow-up action. 


lt was also agreed that the Department of Women and Child 


21 


Development (DWCD) may be requested to organise suitable training 
programmes in gender sensitization for officials of various Ministries. 


9. Itwas suggested that a Committee headed by the Secretary, DWCD 
may be constituted, with Secretaries of the Ministry of Labour and the 
DOPT and representatives of prominent voluntary organisations as 
members, for monitoring the implementation of the guidelines laid 
down by the Supreme Court in the Vishaka case. 


10.In order to ensure that the Vishaka guidelines were implemented, the 
Secretary, DOPT was requested to write to the Secretaries of the 
Personnel Departments of the States and Union Territories to carry 
out the necessary amendments in their Rules so that appropriate 
complaints mechanism could be set up in all States / Union Territory 
Administrations (UTAs) for the redressal of complaints on sexual 
harassment at the work place. 
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.It was agreed that following the guidelines eaten by the Supreme 

Court, it was necessary to monitor the setting up of Complaints 
Committees by the employers in the private sector also. The 
Commission would take the initiative to arrange a series of meetings 
with the representatives of the Bar Council, Chambers of Commerce, 
University Grants Commission, educational institutions and 
organisations of small-scale industries among others. 


Thereafter, the DOPT wrote to the Chief Secretaries of all the State 
Governments and Union Territories requesting them to ensure that necessary 
provisions were made in the conduct and disciplinary rules prohibiting sexual 
harassment of women at work places and that the complaints mechanism 
on the lines prescribed is evolved. 


Following the above meeting, the DWCD has through an Order dated 
8 June 2001, constituted a Committee to monitor the implementation of the 
guidelines laid down by the Supreme Court in the Vishaka judgment. 


To allay the apprehension of the Commission on the issue that the 
disciplinary authorities may not act promptly on the report / recommendations 
of the Complaints Committee, the DOPT issued an Office Memorandum 
dated 12.12.2002 to all the Ministries / Departments of the Government of 
India clarifying that the findings of the Complaints Committee regarding sexual 
harassment of the complainant/ victim would be binding on the disciplinary 
authority to initiate disciplinary proceedings against the Government servant(s) 
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concerned under the provisions of the CCS(CCA) Rules, 1965. The report of 
the Complaints Committee should be treated as a preliminary report against 
the accused Government servant. 


All the Ministries / Departments were requested by the DOPT vide the 
above Office Memorandum to bring these instructions to the notice of all 
concerned and ensure that necessary follow-up action was taken on the 
report of the Complaints Committee without any delay. 


Thereafter, another meeting was convened in the NHRC on 1 May 
2003 with the DOPT and the Department of Legal Affairs to find out whether 
there was any bar, legal or otherwise, to the amendment of CCS (CCA) 
Rules, 1965 and in particular Rule 14(2) in order to avoid duplication of work 
involved in having the same complaint examined twice — once by the 
Complaints Committee and again by the Disciplinary Committee. In this 
meeting it was agreed that: 


1. There was need to provide legal semblance to Office Memorandum 
No. 11013/11/2001-Estt. (A) dated 12% December, 2002 issued by the 
DOPT with regard to the subject on “Report of the Complaints 
Committee constituted for prevention of sexual harassment of women 
at work places — follow up action” in order to ensure that it is 
Implemented by all Ministries / Departments of the Government of 
India. 


2. In cases where the Complaints Committee is headed by an Officer of 
a level below that of the Officer complained against, then in such 
cases a senior officer may be appointed by the Disciplinary Authority 
to be the Chairperson of the Committee for that particular case. 


3. Following from above, preliminary steps were required to be taken to 
make an amendment in Rule 14(2) of the CCS (CCA) Rules so as to 
include an explanation that in cases relating to sexual harassment 
the Complaints Committee shall be deemed to be the Inquiry Authority. 


4. Accordingly, a consequential amendment would have to be made in 
the definition (Interpretation) Clause as well, viz. the Complaints 
Committee shall be an authority within the meaning of Rule 14(2) in 
cases involving allegations of sexual harassment at places of work. 
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5. The Complaints Committee should also be given more powers whereby 
they could take the initiative to sensitize / alter the behaviour of the 
perpetrator. 


Accordingly, the DOPT informed that they had sought the opinion of 
the Learned Attorney General in the matter keeping in view that the Supreme 
Court was considering the same issue in the case of Medha Kotwal Lele & 
Ors.v. Union of India & Ors. (WP(Crl.) No. 173-177/1999). In the said case, 
the Supreme Court on 26. 4. 2004 directed that the Complaints Committee 
as envisaged by the Supreme Court would be deemed to be an inquiry 
authority for the purposes of Central Civil Services (Conduct) Rules, 1964 
and the report of the Complaints Committee should be deemed to be an 
inquiry report under the CCS Rules. Thereafter, the disciplinary authority 
would act on the report in accordance with the rules. 


Meeting with Government Educational Departments 


In a further step to deal with sexual harassment at the work place, the 
former Chairperson of the Commission convened a meeting on 25 April 2001 
to consider how universities and educational institutions could implement 
the guidelines and norms prescribed by the Supreme Court in the Vishaka 
judgment. In this meeting the following decisions were taken: 


1. The University Grants Commission (UGC) would write to the Vice- 
Chancellors of universities across the country informing them that 
they were bound by the judgment to set up Complaints Committees. 
The Vice-Chancellors would accordingly keep the UGC informed about 
the working of the Committees, failing which appropriate action would 
be taken against them. 


2. Setting-up of a complaints mechanism should be made a pre-condition 
for granting assistance to all Aided and Affiliated schools by the Central 
Board of Secondary Education (CBSE). The UGC and CBSE were 
requested to instruct all educational institutions to make periodic 
reviews of the action taken by them in respect of setting-up of the 
complaints mechanism. 


3. A Nodal Officer should be appointed in every educational institution 
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who could be easily contacted for information/suggestions relating to 
complaints received. 


4. It should be made mandatory for all educational institutions to send 
their Action Taken/Status Reports to the UGC and the CBSE to 
facilitate monitoring. 


0. The detailed guidelines prepared by the Jawaharlal Nehru University, 
New Delhi in respect of sexual harassment should be examined by 
the UGC to see if they could be replicated for other universities as 
well. 


6. A Helpline should be established for women and girls in their work 
places and that this should be supported by non-governmental 
organisations, along the lines of the Helpline established for students. 


The CBSE, through its letter of 20 August 2001 informed the 
Commission that a proposal was under consideration to amend the affiliation 
by-laws in order to make it essential for CBSE affiliated schools to setup 
complaints mechanism along the lines directed by the Supreme Court. The 
CBSE further stated that all affiliated schools had been requested to send 
quarterly “Action Taken Reports” on the subject, for which a proforma was 
devised covering the instructions of the Apex Court. The modalities for a 
Helpline were also under consideration. 


Pursuant to the Commission's initiatives, an officer of the rank of Joint 
Secretary was nominated as Nodal Officer for the Departments of Secondary 
and Higher Education and Elementary Education and Literacy. 


Meeting with the Legal Fraternity 


In a meeting presided over by the Chairperson of the Commission, a 
discussion was held in respect of sexual harassment of women in the legal 
profession. This meeting was attended by the then Attorney General of India, 
the Chairman, Bar Council of India and Senior Advocates of the Supreme 
Court. Subsequent to the meeting, the Commission constituted a high-level 
Committee on 21 December 2001, under the chairmanship of Shri Soli J. 
Sorabjee in his ex-officio capacity to consider all aspects of the problem of 
sexual harassment of women in the legal profession and to make suitable 
recommendations for the penalisation/punishment of those who may be 
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involved. This Committee was also requested to consider whether amendments 
were needed to the Advocates Act, 1961 and the Bar Council Rules, and to 
advise the Commission of its views on the matter. 


In order to discuss how the legai fraternity could implement the 
guidelines and norms prescribed by the Apex Court, a high-level meeting 
was convened under the chairmanship of Justice Shri J.S. Verma, the then 
Hon'ble Chairperson, NHRC on 29 July, 2002 in the Commission. This meeting 
also discussed as to how the Bar Council of India, the Supreme Court Bar 
Association, the various other Bar Associations and State Bar Councils could 
be involved in spreading awareness about the guidelines as well as setting- 
up of an effective complaints mechanism to deal with the problem of sexual 
harassment in the legal profession. After a detailed discussion, it was agreed 
that: 


1. There was a need to reiterate the guidelines and norms as prescribed 
by the Supreme Court in Vishaka v. State of Rajasthan case in a 
more forceful manner in the legal profession. It was agreed that the 
Bar Associations being non-statutory bodies could set up a complaints 
mechanism without any delay to deal with complaints of sexual 
harassment of women in the legal profession as well as women 
litigants. 


2. ltwas agreed that the Bar Council of India should accordingly set up 
a suitable complaints mechanism. This would not only spread 
awareness of the guidelines and norms prescribed by the Apex Court 
in Vishaka v. State of Rajasthan judgment but also ensure discipline 
amongst the legal fraternity. 


3 Itwas decided that there was need to suitably amend the Advocates 
Act, 1967 so as to make provision for an appropriate complaints 
mechanism. It was suggested that till such time the necessary 
amendments were carried out in the Act, the Bar Council as per the 
provision laid down in Section 9 of the Advocates Act, 1961 could set 
up a Disciplinary Committee exclusively to deal with cases of sexual 
harassment and accordingly co-opt an active senior woman Advocate 
as the Chairperson of that Committee as per the complaints mechanism 
elucidated under the Vishaka judgment. The constitution of such a 
Disciplinary Committee under Section 9 of the Advocates Act, 1961 
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would be an effective mechanism as it would have disciplinary 
implications and act as a deterrent against those who attempt to 
sexually harass any woman. 


4. Itwas felt that the Complaints Committee proposed to be set up under 
Section 9 of the Advocates Act, 1961 in the Bar Council of India and 
in various other State Bar Councils would have to be more rigorous so 
as to take action against the offenders. 


9. It was decided that once the complaints mechanism is set up in the 
Bar Council of India, the Bar Association of India, the Supreme Court 
Bar Association and the High Court Bar Associations, the NHRC would 
take the initiative of training all the Complaints Committee members 
which is one of the statutory functions of the Commission requiring it 
to spread human rights literacyand promote awareness. 


Following a suggestion from the Senior Advocates of the Supreme 
Court, a letter was written by the former Chairperson to the then Chief Justice 
of India conveying that the Vishaka guidelines be implemented in letter and 
spirit at all levels of the judiciary as well. 
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